may have a continuing right to work in a less dusty
area under the Federal Coal Mine Health and Safety
Act of 1969, the National Agreement does not recog-
nize such right under the facts in this case and
my jurisdiction is limited by the four corners of
the National Agreement.

DECISION!

For the reasons set forth in the foregoing
discussion, it is my opinion that the grievance
of Norman Caudill is well taken and, accordingly,
the grievance is sustained. The Employer is
hereby ordered to award the job of dispatcher on
the second shift to the grievant.

It would be difficult to find a provision which is any
more discriminatory than article XVII, section (i) , paragraph
(10), of the NBCWA.  WEBSTER'S THIRD NEW INTERNATIONAL DIC-
TIONARY defines "discriminate" as making "a difference in
treatment or favor on a class or categorical basis in disre-
gard of individual merit." It is obvious that article XVII
(i) (10) of the NBCWA, as interpreted by the arbitrator, makes
"a difference in treatment" by allowing only letterholders
or Part 90 miners on producing crews to obtain jobs which
are associated with no more than 1.0 milligram of respirable
dust.  It can be argued, as respondents do, that a miner on
a production crew is a distinction based on individual merit
because such a miner is considered to be working in a face
area where respirable dust concentrations are greater than
they are on nonproducing crews who work on maintenance
shifts as Mullins does.  In this case, however, "individual
merit" would seem to be determinable only on the basis of
which miner has the worst case of pneumoconiosis.  If that
is used as the basis for determining "individual merit",
it is certain that mere segregation into producing and non-
producing crews would not be a justifiable way to determine
merit because only a physician is qualified to examine x rays
for the purpose of determining which miner has the most ad-
.vanced case of pneumoconiosis. There is no indication that
the arbitrator was a physician and even if he was, his ex-
pertise would have been useless in this case, because he
awarded the job to Caudill who is not a Part 90 miner or
letterholder.

Moreover, if production-crew Part 90 miners are to be
given a preference because of a presumption that they are
exposed to more respirable dust than Part 90 miners on a'
nonproduction crew, the facts in this proceeding rebut that
presumption by showing that Mullins was exposed to at least

1848nd.that Norman Caudill, another union worker,
